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Ms, Murdemw H, Dortch

Bectetary

Federal Communications Commission
445 12th Street SW

Washington, [HC 205534

Re:  Telephone Number Fortability, o @, CC Docket No. 95-115;
WC Docket Nos, (8-109 and (07-149

Dcar M. Dorb:h:

T atn writing on behalf of the Open Tochnology Institute a. New America' and the LNP
Alliance” (together, the “Partics™) to urge the Commission o adopt 8 significantly more open and
transparent process that will permil a1l users of the National Portability Administration Center
("“NPAC™ t0 evicw the 1conectiv Master Service Agreement (“iconectiv MSA" or “M3A"™)

curmently on fle at (e Commission.

We have previcusly indicated to Wircline Comnpetition Burean Staff that we were
concerncd that the Worth American Portaality Management LLC (“"NAPM™) and iconcctiv, the
twio parties t0 the iconectiv M5 A, would designate too much of the MSA as Confidential. When
we ohigined access to the MEA, we found that NAFM and iconectiv did in fpel over-designate,
marking the entire MSA as at least Confidential. In additiom, the Second Protective Ovder,

! Mew America’s Open Technolopy Instituie is & non-profit policy instiute that develops and advocates
pulivies thal promote universal, ubigeitous and affordable access to communiations techoolegy,
inchwding more robust mohile market competition.

? The LNP Alliance iy 1 consortivmn of small and medinm-sized providers that curmently conaists of
Comspan Communications, Ing., Telnet Worldwide, Inc., the Northwesl Telecombunicalions Association
(“NWTA™, and the Michigan Internet and Telecommunications Alliance ("BMITA™). The LNF Alliance
is focused on ensuring thal the LMPA selection process takes imtn accoamt the concemas of its S/
provider metbers and other similarly siteted providers.
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patterned too closely alier the previous protective orders, docs not allow for any of the metwber
compemics of the LNP Alliance to review the MSA, As discussed in detnil below, this presents
an unacceptable obstacle to smaller compamicy thal ure Just now recelving the iconectiv contract
for the first ime. Morcover, the Parties are very concerned that the Commission may be rushing
the proceas forward without adequate time for public comment.® It appewrs that (he iconectiv
MSA has been circulated for Commission approval, creating serious caoncern and uncertainty that
the Commissgion could approve the iconectiv MSA at any time before smaller companies like the
LNP Alliance members have had a fair oppottunity to review and comment on it.* The NAPM
companics first approved the draft MSA on October 26, 2015.% These billion-dollar-revenue
carriem have had the MBA for seven (7) mooths or more before the LNF Alliance attomey and
cansultant were even piven their first look at it, yet (he LNP Alliance and consumer groups are
being asked to revicw it on 2 much tighter und uncertain time frame, and while the MSA is being
circulated for spproval by the Cormmissioners.

This is not an even-handed process. Section 251{e)(1) provides that the Commizsion is
“toy create or desipnate one or more impartial entitics 10 administer telecommunications
numbering and to makc such numhers available on an equitable basis.”* The process of
establishing iconcetiv a5 the Tocal Number Portability Administrator {"LINPA™) 15 pol ¢reatmg
an “impartial™ entity bul one that is much more closcly ticd to the nation™s largesl cartiers and
nol sutficiently answerable to smaller carrices. The LMP Alliunce has raised this issue before in
light of the fact that our members arc paying for the TOM pursnant to Comnission order and
also share equally in the cost of both number administration and number portability by statutc,”

The LNP Alliatee has hired one attorney and onc contracior Lo review the iconectiv
MSA. Bu once we have identified issues to discuss with our client, we soon realized that there
i3 no mechanism under the Second Profective Order lor out client to pain access to the iconectiv
WMEA =0 that we could have that digeusgion. This leaves us inan echo chamber discussing issucs
with each other, but siloed ofF 1hom cur clients who know what 1ssucs matter mast 0 each ol the

3 Courts in the past have universally recognized the right of interesled parties to participate in on-
going agency proceadings. See Application of Neustar, Fnc. for Review of Second Provective
rder, WO Docket No, 07-149; WC Dockel No., 09-109: CC Docket No. 93-116 (Apr. 11,
20183 Neustar Application”™ or “AFR™, p. 6 (citing Block v. SEC, 50 F.3d 1078, 1085 (N.C,
Cir. 19957,

4 See FOC Nems or Circulation, FOC.GOV, avallable at hitp:Mransition. fee gonvffee-

hinfeite items.cgi (last visited Apr. 19, 2016).

3 According to NAPM, the deaft iconsctiv agreemert “was substamtially completed cn October
26, 2015 Letter from Letter from Todd D. Davbert to Marleae [L Dorteh, Secvetary, Foderal
Communications Commission, CC Docket No. 95116, WC Docket Nos. 0%-109 and 07-149, at 2 (March
31, 2018,

S4TUS.C. 251{e).

T4TT.8.C 251{cH2)
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mare than iwenly smaller companies we represent. We arc simply not in 3 pogihom Lo repredent
out clients if we cannot have an itcrative discussion with them ahout the contents of the iconectiv
MSA. Similardy, OTIs counsel has filed the Acknowledpment of Confidentiality, but finds he
cannot a5 4 result inform other conmmmer group members of the Public Interest Spectrim
Coalition (PISC) about how the MSA may impact consumers and competifion.

When vou revicw the iconectiv MSA, it hecormes all the more clear that: a) virfually all
of the MESA should oot be marked aven as confidential; and b) the Second Frotective Chrder
neds to be revised sa thal aon-NAPM NPAC uscrs can revicw the MSA in the same manner as
MAPM NPAC users. The following is the remarkable predicament Lthat LNP Alliance members
cutrently face: LNY* Alliance members' emplayees with specialized subject matter expert
knowlcdge (“SMEs"™) that will negotiale their company’s User Agreement with iconectiv are
considered 1o be invelved in “Competitive Decision Making™ under the Second Proteciive Order
and gre noL permitted to review the iconectiv MSA. For LNF Alliance member companier, there
are only one or perhaps a few such emplovee SMEs. Those employees are precluded from
looking at any pertien of the iconectiv MSA, in parl due to the NAPM/iconectiv over-
designation and in part due 1o the terms of the Second Protective Order which only poomits
(withowt explanation) oedslde consultant and attorney review.

Yet when you turn to Exhibit J-1 of the iconectiv MSA, which contains the User
Agreement that member companics will have Lo ign to obtain NFAC access ("User

Agrecment”), [BEGIN CONFIDENTIAL)"
]

® This Confidential portion of this letter has not been reviewsd ot approved by any LNP Alliance metnber,
but the LNP Alliance did give us permission to file the full ex parte,
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| [END CONFIDENTIAL]

As a praclical matter, having more cycs on a [BEGIN CONFIDENTIAL] [N
]

[ENT} CONFIDENTIAL| will improve the
quality of the MSA. The LNP Alliance culgide consultant and attomey have in just a few days
already identificd corain chenges that should be made to the MSA. However, we nocd to

discuss those imsues with owr mernber companies and gain the benefit of the member company
SMEs whio should be enfitled to review the vast majority of the MSA.
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The LNP Alliance and OT1 agree with many of the points made by Meustar in its
Application for Review” (“AFR™:

There is very little thal ia proprietary about the MSA, AFR at 11,
There: i no siated rationale for iconectiv's decizvion 10 withhold every word of the
iconectiv MSA from public: seruling when the Nenstar MSA (and all amendmenls Lo L)
have been fully public.

s Oulside siomeys and consultants lack the inside corporate knowledge to perform
effective review. fd

¢ The LN Alliance is not aware of any restrictions on the mvolvement of techmical
personnel from lurger companies, and smaller cormpanies should not be discriminated
againgt because their technical personnel must wear multiple hats and also review
contracts. AFIL at 15,

s LNP Alliance member companics must have an oppontunity to comment on the temms of
the proposed contract to pive interested parties the chanee W cmment upon the relevant
evidence before the Commission. AFR at 14 {citing 7TOM, 690 F.2d at $22-23),

Given the ne=d to rovise the Secomd Profective (lrder, the size of the iconectiv MSA, and
the fact that the MSA has already heen citenlmted to the Commissiomers, the LNP Alliance urges
the Commission to issue n Public Notice and adopt a more formal and trangparent timeline for
the review of the iconectiv agreement. We had thought (hat a more expedited process might
bemefil the industey, but the current statc of affuirs raises setions concemns that must be rectificd
e [ire the iconectiv agrecment is reviewss] and approved by the Commission.

In clozing, we would note that the NP Alliance attorney and consultamt have acen some
favorable terms in the iconectiv MSA and the intent is not to denigrate the efforls thal hayve gone
into the MSA. But the review 1o date has not beon representative of the TNP Alliance member
interesty, the interests of other smaller, non-NAPM camiers, und of consumers more broadly, all
of whom have been excluded from the process. The Commission should take this opportunity to
revigit and revise the current process to more fully inteprate small-camier interests into the LINPA
Transition process prospectively.,

As required by Scetion 1.1206¢R), this ex parte notification is being filed electronically

for inclusion in the public record of the above-rofercnced proceedings, Please direct any
questions regarding this matter to the undersigned.

Respectfully submitted,
fsf James C., Falvey

James C, Talvey

¥ Bae Meustar Application, ssgrre ot 3.
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